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THE PROPOSED CONSTITUTIONAL AMENDMENTS. 


In lieu of our usual editorial notes, we publish below what has been 
sent out by a committee appointed by the State Bar Association relating 
to the proposed amendments. The members of this committee are 
James J. Bergen, David, J. Pancoast, William M. Johnson, Edward Q. 
Keasbey and Robert H. McCarter. 


To the Members of the Bar of the State of New Jersey : 


At the last annual meeting of the New Jersey State Bar Association 
the undersigned were appointed a committee to prepare and submit to 
the Bar of the state a statement of the necessities for the proposed 
constitutional amendments, and to ask the aid of the Bar for the proper 
presentation of the subject, so that the people might thoroughly under- 


stand the questions submitted to them. 

While we do not ask your aid, if you are conscientiously opposed 
to these amendments, we do appeal to every member of the Bar to give 
the subject thoughtful consideration, and to lay aside personal prefer- 
ences, if convinced that, in the main, the relief sought is desirable, even if 
it does not go so far as you might wish, or you have doubts only as to the 
advisability of the character of some of the changes proposed. 

The Bar of this state embraces many very able men who think 
for themselves, and it would be strange indeed if any scheme should 
be proposed that would meet the ideal of all. We all agree, even the 
few who are opposed to the present amendments, that some relief is 
necessary, and it largely depends upon the interest manifested by the 
Bar of the state whether we are to have it or not, and we take this 
opportunity to urge all of those who are willing to support these 
amendments to devote some time to their explanation and to exert 
their favorable influence in that behalf. 

The improvement of our judiciary system has been agitated more 
or less during the past twenty-five years, and the amendments now 
proposed were formulated by a committee appointed by the State Bar 
Association five years ago. They were submitted to that association 
four years ago, carefully considered, section by section, altered and 
amended, and finally agreed to by an overwhelming vote, and each 
year since they have been approved by the association with hardly 
a dissenting voice. They have also been passed upon favorably, and, 
as we are informed, without a dissenting vote, by three successive 
legislatures. They make no change in our judicial system, but are 
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intended to meet definite needs, tending to lessen the cost of litigation 
and to secure the prompt determination thereof. 

The principal change is in the Court of Appeals, now composed of 
sixteen judges, all of whom, with the exception of six, specially 
appointed, are judges of other courts, who sit to hear alleged errors 
of many of the courts of which they are members, and who, owing to 
the great increase of business in the subordinate courts of which they are 
members cannot give the time required for the careful consideration of 
causes that the litigant is entitled to have, whose property, and, perhaps, 
life, is to be taken or spared by a court of final resort from which there 
is no appeal. That the work can be done more efficiently and promptly 
if divided between separate courts will hardly be questioned by the 
Bar of this state. 

The proposed change makes it necessary to revise the Court of 
Pardons. At present it takes the affirmative vote of the governor to 
grant a pardon. No change has been made in this direction, but it is 
proposed to afford the governor the advice and counsel of the attorney 
general and the chancellor, the law officer of the state and the presiding 
judge of its equity court. 

The only other fundamental change is in making the vice chan- 
cellors constitutional officers, and providing for their appointment by 
the governor in the same manner as all other judicial officers are 
appointed. 

It is absolutely necessary for the due administration of justice that 
the courts should have sufficient time to hear cases thoroughly, to 
consider them deliberately and decide them promptly; and these con- 
ditions do not now exist. They cannot be obtained without increasing 
the number of judges if present conditions are to remain, for more 
judges of the Supreme court will have to be provided for. The pro- 
posed amendment divides the labor, relieves the Supreme court judges 
from sitting in the Court of Appeals and will give them ample oppor- 
tunity to afford that time at circuit which every practicing lawyer feels 
the needs of justice require. 

In conclusion we beg to submit that a confessed necessity for relief 
exists. It has taken five years to reach the point we are now at. 
Much time and labor have been expended by the members of the Bar 
who have given the matter their attention. The state has expended a 
large sum of money, estimated to be from thirty thousand to fifty thou- 
sand dollars, in advertising these amendments, and if they fail through 
lack of interest on the part of the Bar no other amendments can be 
submitted for five years, and conditions will become intolerable. We 
appeal to the members of the Bar to exert their influence, through 
their clients and other acquaintances, and through the public press, to 
secure as large a vote as possible in favor of the passage of the 
amendments. 

We have attached hereto a schedule explaining amendments more 
in detail, to which we respectfully refer. 


SCHEDULE. 
The chief purpose of the amendments is to relieve the congestion 
of business in the higher courts, and so arrange the judges that full 
consideration may be given to every cause. No change is proposed 
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which will effect the constitutional rights of person or property, for 
the amendments relate principally to the application of remedies in a 
simpler and more expeditious manner. 

The Supreme court justices have as much to attend to in their own 
court as the proper administration of justice will permit, without the 
additional work cast upon them as judges of the Court of Appeals. 
Litigated business has increased very greatly within the last few years, 
and is constantly growing. The justices of the Supreme court are 
naturally unable to give to cases in both courts the attention required, 
and cases heard on appeal are often left undecided from ,one term to 
another because the judges cannot find time to properly cdnsider them, 
to the great detriment of litigants. 

An examination of the calendars shows that in 1902 the Court 
of Appeals was called upon to hear and determine two hundred and 
thirty-nine cases, and that during the same year the Supreme court 
was required to dispose of four hundred and seventy-four disputed 
questions, or over seven hundred cases to be heard by these judges 
who sit in the two courts. To this should be added all of the work 
required of the Supreme court judges at circuit, including common 
business and the trial of homicide cases. These figures tell the story 
and explain why, for many years past, efforts have been made to afford 
relief and to provide an independent Court of Appeals. It has become 
a matter of practical necessity, both for courts and suitors, to find some 
relief from this congestion. 

The existing system was adopted in 1844, at which date there was 
not appellate business enough for a separate bench of judges, and the 
litigation in the Supreme court was so small, comparatively, that the 
judges could do the work of both courts comfortably. Now there is 
enough to keep both courts busy nearly all of the time. Some change 
will have to be made; more judges are required to do the work; and 
it is a question between appointing more Supreme court judges, thus 
making the Court of Appeals still more unwieldy, or instituting a 
separate Court of Appeals. It must appeal to laymen, as well as lawyers, 
that it is wiser on many accounts to have a separate Court of Appeals, 
with judges who do not constitute a part of the courts appealed from. 

The plan proposed is to divide the work; have five judges devote 
their time to the careful hearing and consideration of causes on final 
appeal, while the others do the Supreme court work, try cases at circuit, 
hear motions for new trials and decide the important questions of law 
brought before them, by certiorari, mandamus, etc. The Court of Appeals 
as thus constituted will be able to give its whole time to appellate 
work, and can sit every month, if need, be, allowing counsel full time to 
argue their causes, with opportunity to consider fully and decide 
promptly. The many and large interests involved in cases on final 
appeal demand that they should be hdard deliberately by a court not 
pressed with other work. It is folly to compel the judges to go on under 
the increasing pressure when relief can be had at once by the simple 
device of having judges set apart for hearing all appeals. 

That the vice chancellors should be constitutional officers is also 
a necessity. The whole scheme of the vice chancellorships, as now 
carried out, is a makeshift to give necessary relief to the court without 





260 ' THE NEW JERSEY LAW JOURNAL. 


violating in terms the present constitutional requirements, that the 
court shall consist of a single chancellor. They hear motions and 
causes on final hearing and advise the chancellor what orders or decrees 
should be made, which orders or decrees must be signed by the chancel- 
lor before they become effective. The chancellor adds his signature 
as a matter of course, without pretending to read the paper, or without 
the possibility of having the slightest knowledge of the case. No valid 
reason can: be suggested why these vice chancellors who determine 
causes should not have power to make their determination effective. 
This power becomes of great importance in the event of the chancellor’s 
absence or sickness, during which the business of the Court of Chancery 
is practically suspended. Much inconvenience was felt during the illness 
of the late Chancellor McGill, who for some time was not able to sign 
a decree or order. 

There is a statute which purports to authorize the chancellor to 
designate a master to sign orders and decrees in such a contingency. 
The constitutional right of the chancellor to thus delegate the power of 
the court to a master our courts have thus far avoided passing upon, 
but it is difficult to understand how, when the constitution says that 
the court shall consist of a chancellor, the legislature can say that all 
the powers of the court may be exercised just as effectively, even to the 
signing of orders and decrees, without the slightest interposition of the 
chancellor. At ali events, there is a question as to the validity of a 
decree so signed, which will be avoided by enabling vice chancellors 
to sign their own decrees. 

The foregoing are the two amendments made necessary by the 
great increase of business. The others, with the exception of the 
method of appointing the vice chancellors, are required to meet the 
changes if they should be adopted by the people. 

The first amendment confides the pardoning power to the governor, 
chancellor and attorney general, but the affirmative vote of the governor 
is required, as it is now. In the past, we all know from experience, 
that the conclusion of the governor has been very potent, and that 
power is yet preserved, but as the proposed amendment abolishes the 
office of the six judges specially appointed, who constitute a part of the 
Court of Pardons, some other court had to be provided. There may 
be differences of opinion as to how this court should be made up. In 
most states the absolute power is conferred upon the governor. This 
radical change was not thought to be advisable, and it is proposed that 
the governor shall have the aid of the attorney general, the law officer 
of the state, and of the chancellor, the presiding judge of our equity 
court, 

The next amendment relates entirely to the judiciary, and declares 
that the Court of Appeals shall consist of a chief judge and four asso- 
ciate judges, or any four of them. This is the important change that 
is proposed. Instead of the chancellor, the justices of the Supreme 
court, and six other judges specially appointed, the court is to be 
composed of five judges, not members of the courts appealed from. 
Provision is made to temporarily fill, by designation of a justice of the 
Supreme court, the chancellor or a vice chancellor, any vacancy required 
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to be supplied in case of the disqualification or incapacity of two of the 
judges of the Court of Appeals. 

The secretary of state is still to be clerk of the court as heretofore, 
and no new office of that character is to be created, as has been erron- 
eously stated in some quarters. 

The courts below are still to assign reasons for their decisions in 
writing. 

To save expenses and expedite the hearing of causes, all writs of 
error will issue directly from the Court of Appeals. 

The control of the Supreme court over inferior tribunals by cer- 
tiorari, habeas corpus and mandamus is not disturbed. 

The next amendment refers to the constitution of the Court of 
Chancery. This subject has been thoroughly treated above. It only 
remains to refer to the change in the method of appointment of vice 
chancellors. This matter was carefully considered by the committee 
who prepared the amendments, as well as by the Bar Association at 
its annual meeting. 

Owing to the conservative character of the Bar of the state, and 
a desire to make as few changes as possible, this question was approached 
with extreme caution, and it was only after the fullest discussion and 
careful deliberation that the association determined to recommend the 
proposed amendment. 

All of our judicial officers above the grade of a justice of the 
peace are appointed by the governor, and confirmed by the Senate, 
and the past history of our state warrants us in believing that our 
governors, with the advice and consent of the Senate, will maintain the 
high standing and character of our judiciary. The same argument that 
would justify appointment of vice chancellors when they become con- 
stitutional officers, by the chancellor, would warrant giving authority 
to the chief justice to appoint all his associate justices. 

The next amendment authorizes the Supreme court to sit in 
divisions and at different places. The purpose of this amendment is 
to permit the court to divide itself into branches, as it does now, and 
to sit in Jersey City, Newark, Trenton, Camden or such other places 
as may be advisable for the convenience of the Bar and economy in 
litigation. 

The next amendment, relating to the Court of Common Pleas, 
takes the place of two sections which have become practically obsolete, 
and leaves it to the legislature to provide how many, and what judges 
shall constitute such a court, but leaves unaffected the power of the 
legislature to alter or abolish the court, as the public good may require. 

The last amendment suggested relates to the appointment of judicial 
officers, and makes no change in substance beyond including the vice 
chancellors in the list of officers to be appointed by the governor, and 
strikes out the power of the legislature to appoint judges of the Court 
of Common Pleas in joint meeting, an inconsistent paragraph in the 
constitution, which has not been observed for many years, because it was 
superseded by an amendment placing their appointment in the hands 
of the governor. 

It is charged that a new Court of Appeals is being created. This 
is not true; the effect of the amendment is to provide for the appoint- 
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ment of a new set of judges to do the work of the appellate court now 
that the work has grown sufficiently to occupy their time. This will 
leave the Supreme court justices free to do other work, and if they are 
not sufficiently occupied the number can be decreased just as it was 
increased more than twenty-five years ago. 

It has also been charged that the proposed change will entail a 
great expense upon the state. While the cost of supplying a judiciary 
cannot be fixed by this constitutional amendment, but is entirely a legis- 
lative prerogative absolutely in the hands of the people, who select 
their own representatives, by whom the compensation is fixed, it is not 
out of place to call your attention to some facts which modify the force 
of this allegation. 

If these amendments are adopted the Supreme court judges will 
have sufficient time to do all the Circuit court business, and the state 
may be relieved from the compensation paid the three circuit judges 
now in office, amounting to twenty-two thousand five hundred dollars a 
year. It will also be saved the amount paid to the six judges specially 
appointed, averaging from twelve to fifteen thousand dollars a year, 
or a total of possibly thirty-seven thousand five hundred dollars, so that 
the additional cost to the state will be a small matter. 

If the increasing work in the circuits should be greater than the 
Supreme court justices can attend to, and the retention of the Circuit 
court judges, or some of them, be required, it is not a fault of the system, 
but due to the fact that the rapid growth of our commonwealth requires 
the expenditure of a sufficient sum to effectively and promptly adminis- 
ter its laws. 

We have invited great corporate interests to organize under our 
laws and to pay our state taxes. In thus relieving ourselves of public 
burdens we have brought into our courts causes involving interests of 
great magnitude, and in many cases fabulous sums of money. The taxes 
received from these corporations alone pay all the expense of main- 
taining our state government, including the cost of its judiciary, but at 
the same time they burden our courts with litigation. 

The state has always been proud of its judiciary; proud of their 
incorruptibility; proud of their ability, and is justly famed for the prompt 
execution of its laws. This is largely due to the fact that it has been 
willing to pay a sufficient sum to secure the best talent. 

It is also charged that we do not go far enough, and that if any 
change is to be made, it ought to be more radical; but about this there 
is a great difference of opinion. A majority of the Bar, as far as we 
can ascertain, does not favor any greater change than present necessi- 
ties require. The ideal is not always attainable, but the system, as it 
will be when amended, is not so antiquated or complicated as has been 
alleged. Long lists of names of our different courts are given, but this 
is disingenuous; the names are in most cases only the designation of 
different functions of the same judge. The same judge holds the Court 
of Common Pleas, the Oyer and Terminer, the Special Sessions and the 
Orphans’ court. It would not lessen the work, nor require less judges, 
to call all these courts by the same name, nor is there any need of an 
amendment to do away with all these old names, for the legislature 
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has power now to alter and abolish any and all of the inferior courts 
below the Circuit court, as the public good may require. 

The proposed amendments will accomplish some important results. 
They will change the present cumbersome and complicated court to a 
small one, similar to that which has been adopted in all of the most 
progressive states of the Union. They will give us a Court of Appeals 
whose judges are unconnected with any other court, and a court that 
can give its whole time for hearing and deliberation, and thus avoid 
congestion of business and delay in its decisions. 

It is also charged that the Supreme court will lose its dignity; that 
it will no longer be supreme. This objection has little force when we 
consider that the Supreme court has always been subject to review 
by the Court of Errors and Appeals. It will be just as supreme after 
these amendments have been adopted as it is now. The court will 
lose no prerogative except the issuing of writs of error, and the persons 
who constitute the court are shorn of no power beyond the right to 
sit in review of the judgments of other courts. 

That the present members of this court have no apprehension of 
loss of dignity is manifested by the circumstance that, so far as it has 
come to our knowledge, they are all in favor of the adoption of the 
amendments. 

A criticism of the manner of submitting the vote to the people, 
which has been widely circulated, is unjust and unfair. For want of 
a substantial argument against the proposed amendments it has been 
published by some newspapers that the manner of submitting these 
amendments is peculiar and unusual, implying that the legislature has 
devised some trick, tending to prevent the ordinary voter from easily 
expressing his opposition, and it is surprising how widespread is this 
idea of unfairness, even among well informed people. 

To the contrary of this is the circumstance that it is broader and 
more liberal than the law under which the last two constitutional elec- 
tions have been held. In 1875 the ballot read, “For all propositions on 
this ballot not cancelled with ink, and against all which are cancelled.” 
So that, under that law, every proposition not cancelled was taken as 
being voted for. 

When the election was held in 1897 the ballots were prepared and 
voted in precisely the same manner as in 1875. 

The law under which the present amendments are to be submitted, 
instead of requiring the cancellation of each amendment where an 
opposition vote is desired, requires the voter to write the word “against” 
any amendment to which the voter is opposed, and if he does not desire 
to vote either way on any particular amendment he has only to cancel 
that particular one. At the two preceding constitutional elections the 
voter had no choice; he must vote for or against. Under the present 
law he may vote for some, against some, for all or against all, or he 
may decline to vote either way on some propositions without withhold- 
ing his vote as to others he desires. No official envelope is required, 
and any voter may procure from the Secretary of State official ballots 
which may be distributed before election day, with ample opportunity 
for any illiterate voter to have his ballot prepared in any way he may 
see fit. 
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STATE v. YOUNG, et als. 


(N. J. Supreme Court, Essex Circuit, September 8, 1903. ) 


Indictment for manslaughter.— 
1. The question of the criminal 
responsibility of the individual of- 
ficers or agents of a corporation is 
a much narrower one than that of 
civil responsibility. To be held 
criminally responsible it must ap- 
pear that the person indicted has 
been guilty of gross negligence, 
either in the performance of, or 
the omission to perform, some 
specific act, the performance of 
which is necessary in the discharge 
of the duty he owes to the public. 
2. It is the duty of the directors of 
a street railway company, and of 
its executive committee represent- 
ing the board, to prepare a system 
which, if properly operated, would 
prevent a collision between the 
cars of the street railway company 
and those of a steam railroad at a 
grade crossing. It must be a sys- 
tem which plain men, if faithful 
and careful, could operate so that 
the safety of passengers would be 


secured. 3. If the defendants have 
failed in the performance and dis- 
charge of a plain duty—a duty 
which any reasonable man could 
see could not be omitted without 
endangering the lives of those 
whose safety was committed to 
their care—then they have com- 
mitted a criminal act, but no man 
can be adjudged a criminal who 
merely errs in judgment of a mat- 
ter concerning which there is 
room for difference of opinion. 
4. If the rules of the company re- 
quired of subordinate officers or 
agents—not charged in the indict- 
ment—the performance of certain 
specific duties claimed to have 
been omitted, their superior officers 
cannot be held responsible crim- 
inally for the consequences of such 
neglect without proof of knowledge 
or participation. They will be 
protected by legal presumption of 
innocence. 


The president, vice-president, executive committee, general super- 


intendent, superintendent for Essex county, assistant superintendent for 
Essex county and roadmaster of the North Jersey Street Railway Com- 
pany were indicted by the Essex county grand jury for manslaughter 
for causing the death of Ernestina Miller at the accident which occurred 
at the grade crossing of the Clifton Avenue line of the trolley company 
and the tracks of the Delaware, Lackawanna & Western Railroad Com- 
pany in the city of Newark, on the nineteenth day of February, 1903. 

The indictment was in statutory form. It was removed by certiorari 
to the Supreme court on motion of the defendants and was sent down to 
the Essex circuit for trial. The trial at that circuit took place at a 
special term convened on the thirty-first day of August last, before the 
Chief Justice, Justices Van Syckel and Dixon and a jury. 

The defendants requested the state to furnish a bill of particulars 
specifying the particular acts of omission or commission upon which 
the state relied for conviction. ‘The principal specifications were: 


First. That the collision was occasioned by the inability of the 
employee of the common carrier who was operating the car to control 
its movements as it approached the crossing from the south, and the 
absence of a derailing switch, a safety device, upon the street railway 
tracks to prevent the street car from going upon the steam railroad 
tracks. 
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Second. That the inability of the employee to control the move- 
ment of the car was due to the unclean condition of the tracks upon 
which the car was moving and the crowded condition of the front 
platform of the car, which hampered the said employee in the perform- 
ance of his work, 

Third. That the condition of the street railway tracks was such 
as ordinary prudence could foresee and ordinary care would have pre- 
vented, and that the crowding of the front platform had been practiced 
for a considerable period prior to the said collision. 

Fourth. That the safety device as to the track, to wit, a derailing 
switch, was of established utility in common use, known to the defend- 
ants, and a safeguard which ordinary prudence and foresight demanded. 

Fifth. That by virtue of the offices which they held, the defendants 
and each of them were charged with the duty of providing a safe road, 
safe conveyances and safe methods for operating the cars of the said 
street railway company, and with the duty of supervising the equipment 
of the road, its methods of operation and the performance by its officers, 
agents and employees of their respective duties, and that they and each 
of them had knowledge and were chargeable with knowledge of the 
dangerous character of the crossing where the collision took place, 
the need of the said safety device as to track and the absence thereof, 
as well as of the manner as to track condition and front platform crowd- 
ing in which the road was operated at the locality where the accident 
occurred and, with such knowledge, permitted and consented to the 
continued operation thereof in the said condition. 

Mr. Chandler W. Riker, prosecutor; Mr. Louis Hood, assistant 
prosecutor; Mr. Francis Child and Mr. Edmund Wilson for the state. 

Mr. Richard V. Lindabury, Mr. George T. Werts, Mr. Joseph Coult 
and Mr, James B. Vredenburgh for the defendants. 

At the close of the case made by the state the defendants’ counsel 
moved the court to direct a verdict of acquittal on the ground that there 
was no evidence to warrant the jury in finding a conviction. 

The motion was granted and opinions were delivered orally as 
follows: 


GUMMERE, C. J.: At the conclusion of the afternoon session there 
was a motion made on behalf of the defendants to instruct the jury to 
render a verdict in their favor, on the ground that the evidence submitted 
by the state afforded no ground to support a conviction. The making 
of the application seems to the court to be a submission of the case 
by the defendants on the evidence of the state, and the question, there- 
fore, is whether, on the evidence upon which the case is rested, there is 
anything which will support the conclusion that these defendants, or 
any of them, have been so grossly negligent in the performance of the 
duty which they owed to the children who were passengers on this car 
as to render them criminally responsible. 

That this crossing is a place of especial danger cannot be con- 
troverted. That human ingenuity could not render it absolutely safe is 
manifest. But notwithstanding that fact neither the corporation, whose 
agents these defendants are, nor the defendants themselves, are guilty of 
any criminal act, or even civilly responsible for the construction of their 
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railroad at this place. I say that for this reason. The legislature has 
authorized the North Jersey Street Railway Company, or its predeces- 
sor, to construct and operate a trolley road along the surface of Clifton 
Avenue, down that incline and across the tracks of the steam railroad 
company at grade. And, being authorized by the legislature, the act 
is a legal one. No responsibility, either criminal or civil, rests upon 
a man who does a legal act, unless he coes it in a negligent way. And 
so the state very properly concedes, as I understand it, that the only 
responsibility which can attach is such as arises from a negligent per- 
formance of duty, either in the method of construction of that road in 
that dangerous locality, on the grade of the street, or in the system of 
its operation. The question of the criminal responsibility of the indi- 
vidual officers or agents of the company is a much narrower one than 
that of the civil responsibility of the corporation. It must appear that 
each one of these directors, or officers, to be responsible criminally, has 
been guilty of gross negligence, either in the doing of, or in the omission 
to do some specific act, which was rendered necessary in the performance 
of his duty to the children who rode on that car. 

It is said by the state that the negligence has been shown, first, 
in the improper construction of the road at this point, and, second, in 
the improper operation of the road. The road is constructed on the 
surface of the street without a derailing switch, and that omission is 
said to be an act of negligence on the part of these defendants so gross 
as to make them criminally responsible for this accident. The allega- 
tion assumes that the absence of the switch produced the accident; it is 
said, too, that gross negligence is shown by the fact that these defend- 
ants permitted the front platform of this car to be crowded. That 
assumes that the permission to ride on the front platform, given to the 
members of the public who did so, or given to these children who did 
so on this occasion, contributed to produce the accident. 

The undisputed facts, as submitted by the state, show that at the 
crossing of trolley roads by steam railroads it is not the universal prac- 
tice to put in what have been called here derailing switches; and that, 
so far as the case discloses, not more than perhaps ten per cent. of 
all the crossings in this country are so protected. That suggests, at 
least, the idea that there must be a great difference of opinion among 
men who operate these trolley roads at such points as to the advisabil- 
ity, the wisdom, of such a method of protection, as to whether or not 
it really does add to the safety of the crossing, or whether it does not; 
in fact, make it more, rather than less, dangerous. I say that raises 
a question, and where a question is presented of that kind, there being 
reasons for and against the adoption of a scheme, it does not follow that, 
because one method is discarded rather than adopted, the act is a negli- 
gent one. 

Whether or not a derailing switch is a necessary precaution, the 
omission of which suggests or rather demonstrates gross negligence on 
the part of those who omit to put it in, cannot be decided without consid- 
ering also the question of the operation of the road as it is constructed. 
This road was constructed, it is true, without a derailing switch at the 
point or near the point of crossing. But, for the protection of passen- 
gers who rode on its cars, this company, and these defendants, so far 
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as they are responsible for the operation of the system, adopted a set 
of rules which were to be observed by their employees at points like 
Clifton Avenue crossing. Those rules required, at this point, the motor- 
man to stop his car at Orange street, at the head of the grade; they 
required him, when he afterward started his car, to keep it continually 
under control until he reached a point, as I recall it, about thirty feet 
from the steam railroad crossing; they required him there to stop his car; 
and the fact that during a period of at least two years preceding this acci- 
dent no car, so far as any witness has been called to show, ever came 
down that grade not under control, or ever failed to stop at the point 
indicated, shows that, under ordinary conditions, those rules, if observed, 
made the operation of that car down that hill, without the presence of a 
derailing switch, safe. 

In order to provide for unusual contingencies, such as a bad track, 
or slippery rail, specific instructions with relation to the management 
of the brake under those conditions, were supplied to the motormen, 
and they were required to observe them; and, as a further precaution, 
sand was required to be supplied to all of the cars, under the rules, for 
the still further protection of people riding on the cars, to be used when 
the brake failed to stop the car on account of the slippery condition of 
the rail. And it is clear from the testimony in this case that, if sand had 
been used in accordance with the rules, and if the brakes had been oper- 
ated in the way required by the rules, this accident would not have 
happened. 

It is said in answer to that, by the prosecutor, that the inability 
to use the brakes in the way required by the rules was due to the fact 
that the car was so crowded on the front platform as to interfere with 
the motorman. The testimony, as I understand it, and I have examined 
it carefully, does not suppert that contention. From the time when pas- 
sengers appear first to have been permitted to ride on the front platform 
of these cars, going to and from the High School, in September, 1902, 
down to the very time of this accident, there never were so many 
people permitted on the front platform of the car as to interfere at 
all with the motorman in the operation of his brakes. And so, if it 
be conceded, and I do concede it for the purpose of disposing of this 
application, although I doubt whether it can be legally conceded, that 
these defendants are chargeable with the knowledge of the fact that 
children were permitted to ride on the front platform (for no evidence 
shows that it had been brought to their knowledge), there was nothing 
in that condition of affairs to justify them in the conclusion that the 
presence of these children on the platform in numbers not sufficient to 
interfere with the motorman in the operation of his car, added any danger 
to the lives or limbs of those who were riding thereon. I have already 
said that if sand had been used by the motorman, in accordance with his 
instructions, this car could have been stopped. 

There was an additional protection afforded by the rules which I 
omitted to state, and that was that, after the car had been brought 
to a stop at a point thirty feet from the crossing, the conductor was 
required to go forward onto the middle of the crossing and observe 
whether or not a train was approaching, and the motorman was for- 
bidden to move his car until he received information from the conductor 
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that the way was clear and the crossing was safe. There was still an 
additional precaution which furnished the motorman information, not, 
however, furnished by the trolley company, but by the steam railroad 
company; and that was the presence of a flagman at this crossing, whose 
duty it was to lower the gates which were provided by the steam railroad 
company when a steam railroad train was approaching in either direction. 

All of these things were required to be done in order to aid the 
motorman in the performance of his duty. Taking the system of con- 
struction and the system of operation together, if they did not furnish 
the safest method which could possibly have been devised for the pro- 
tection of passengers on the trolley cars, they certainly did furnish so 
safe a method as to justify these directors and officers in supposing that 
additional precautions were not necessary. It was a question for them 
to determine whether the putting in of a derailing switch would be an 
additional safeguard. And, because they reached the conclusion that it 
was not required, instead of the opposite conclusion, it cannot be said 
that they were guilty of such gross negligence in the performance of 
duty as to render them criminally responsible. 

It seems to me, therefore, that as this case is presented, it cannot 
be said that any one of the defendants has failed in the performance of 
any duty which the law imposes upon him with relation to the care of 
the passengers who were riding upon this car at that time; that mani- 
festly there is nothing in the testimony which shows such gross negli- 
gence on the part of any one of them as to render him criminally respon- 
sible for the death of this poor child whose life was lost in the accident 
that occurred on the nineteenth day of February last. I, therefore, con- 
ceive it to be my duty to instruct this jury to render a verdict in favor of 
the defendants in this case. 

Justice Van Syckel and Justice Dixon, having very kindly con- 
sented to sit with me and aid me in the trial of this case with their 
advice, | would be very glad if they would express the views which they 
have reached with relation to this case. I will ask Justice Van Syckel, 
who is the senior member, to speak first. 


VAN SYCKEL, J.: The questions which were discussed before the 
adjournment of the court vesterday were purely legal questions, and 
were addressed to the court alone—not to the jury. The responsibility 
for the proper decision of those questions rests alone upon the court, 
and not upon the jury. No duty, so far as those questions are con- 
cerned, rests upon the jury; no responsibility rests upon the jury, except 
to obey the instruction of the court; and what the Chief Justice has so 
clearly said, and what I shall say, is not for the purpose of submitting 
to the jury the consideration of any question which is now presented. 
The case has not reached, as yet, that stage in which the jury has any 
duty to perform other than that of accepting from the court the law, 
which, I am pleased to say, in this state our juries always do; otherwise 
justice could never be properly administered. 

The company, as the Chief Justice has well stated, had a right to 
lay its track upon the surface of the street, across the D., L. & W. Rail- 
road at grade. It is a right which the law conferred upon the com- 
pany and, in doing that act in a proper manner, they were guilty of no 
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illegal conduct, although a dangerous situation was presented, in fact. 
It is impossible to eliminate all danger from a railroad crossing, where 
one railroad crosses another, or even where a single railroad is run; 
there is always some element of danger. But it was the duty of this 
company, and of those who controlled the company, the duty of those 
who are here upon trial, to use reasonable and due care to prevent 
injury to life. They must not only construct that road in a proper 
manner, but they must run it in a proper manner; and the question 
is whether they have failed in the performance of any duty in this 
respect which renders them, or any of them, criminally liable. 

Now I understand the rule of law to be that, if these defendants 
have failed in the discharge of a plain duty—a plain duty, gentlemen, 
you must understand—which any man of reasonable prudence would see 
could not be omitted without endangering the lives of those whose safety 
was committed to their care, then they committed a criminal act. But 
our law is so humane that no man will be adjudged to be a criminal who 
merely errs in judgment in a matter about which there is room for some 
honest difference of opinion. 

Now apply that rule to the grounds upon which the state has placed 
its case. Has there been, on the part of any one of these defendants, 
a failure to perform a plain duty which he could not have failed to see 
endangered the lives of passengers, or was it an error in judgment upon 
a subject about which prudent men would not all agree? For such an 
error of judgment there is no criminal liability. 

Three grounds are stated. First, they say they crowded that front 
platform. Well, the mere fact that a number of passengers were upon 
that front platform was not the approximate cause of this accident, so 
far as the evidence shows—and we must be guided alone by the evidence 
which has been produced; we know nothing outside of it. Now, if that 
car had almost passed over the track the persons in the rear of the car 
would have been killed or injured. If the car had passed half-way over 
the track, passengers in the centre, or, probably, all the persons inside 
the car, would have been killed or injured. So you see, gentlemen, that 
was not the cause of the sad death of this young woman. 

The importance of that situation is this, that by crowding the 
front platform the motorman might be obstructed in the discharge of 
a duty which was necessary for the safety of passengers. And if the 
evidence had been that this motorman was, on that occasion, interfered 
with in that way so that he could not use the means of stopping the 
car, and preventing the accident, and these defendants could have been 
charged with the knowledge that that state of things existed, or was 
likely to exist, a different case would be presented. But what evidence 
is there on the part of the state that the motorman was obstructed in 
the use of the means by which he could have stopped that car? One 
witness says he was pushed off—the only witness who testifies to that 
fact—he was pushed off the car by those who were inside on the front 
platform. But he does not say that that interfered with the motorman. 
So I think that must be put out of view in the case. 

The second ground on which the state puts its case is the want of 
sand, or the failure to put sand on the track. Well, if these defendants 
had refused to furnish sand to the motorman after he had applied for 
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it, or refused to furnish it to those whose duty it was to apply to the 
company for it, that would be a ground for the consideration of the jury. 
But we cannot presume any negligent act on the part of the defendants. 
It must be proven. When a man is charged with a high crime he may 
stand perfectly secure until his guilt is proven. The minute his guilt is 
proven, then it is time for him to answer and make his defense. Until 
then he is shielded by the presumption of innocence. 

This company provided the most rigid and careful rule, which has 
been read to you, for the safe conduct of this road. It provided men 
whose duty it was to see that sand was in a proper place for the motor- 
man; it made it the duty of the motorman to see that there was sand 
on his.car, forbidding him to use it excepting in case of emergency, 
just such a case as this was, so that he could always have it. The failure 
either to use the sand upon the track, or have it there, has not been 
traced to either one of these defendants; therefore, we lay that out of 
the case. No responsibility for that neglect on the part of any one of 
these defendants has been shown. 

Then we come to the want of the derailing switch. One witness 
gave two hundred and fifty instances of other railroads where there are 
crossings, on which there were no derailing switches, except, | think, 
a very few—a very small percentage—less than ten per cent., I think. 
Now, it is charged that this derailing system was in common use, 
known to these defendants to be a necessary precaution against danger, 
and that they failed to take it; but the state has entirely failed to make 
out that situation. It is in use in a very few instances, and I think it 
may be with truth said that in those instances, taking the evidence 
here, which is all we have upon the subject, that that was simply 
experimental—some companies tried it in a very few cases and failed 
to try it in a great majority of instances on the road; and, at all 
events, it was a fair matter to be considered, a matter of judgment, 
whether it did add anything to the safety of travel. But there is 
another view of it to be taken. It was a clear duty of this company 
to provide some reasonable means on such a descent as that upon 
Clifton Avenue to prevent accidents. They must provide some reason- 
ably safe means; some means which men of reasonable judgment and 
caution would commend as being sufficient for the purpose. But, if they 
provided one means, that was sufficient for that purpose, and that is all 
that was necessary, they were not bound to provide more than one—one 
reasonably safe means. The law does not require absolute immunity 
from danger to be provided in order to avoid criminal liability. 

Now, what is the situation here, gentlemen? They have run the 
road with the means of safety provided by the defendants and by this 
company for over two years, and, so far as appears from the evidence, 
there was not a single accident, not a failure in any one instance to pre- 
serve the safety of those passengers in going down that hill, across that 
railroad; and I think every man who has heard this evidence must con- 
cur in saying that if there had been sand on that track, or if sand was on 
the car, and the motorman had used it, this accident would not have 
happened. Therefore, we have this situation, not only that the company 
and these defendants, so far as their duties were concerned, had provided 
a plan which worked safely without an accident for over two years, but 
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that, on that very morning when that accident happened, if the means 
which they had furnished for their employees had been used, the accident 
would not have happened. 

Now, we think it is manifest that it cannot be said that these 
defendants failed in the performance of a plain duty after having fur- 
nished means which, if applied by their subordinates, would have pre- 
vented the accident. Responsibility for failure to use those means does 
not fall upon these defendants. 

For these reasons, gentlemen, which I have stated at more length 
than I intended to, because the Chief Justice has so fully stated the 
grounds upon which the motion is granted, I join in directing you to 
find a verdict for the defendants, and saying to you that it is the law of 
the land that you must obey these instructions. 


THE CHIEF JUSTICE: Justice Dixon will now state his views. 


DIXON, J.: I concur in the result to which my brothers have 
come, and substantially in the grounds that have been stated as the 
basis of that result. 

The charge made against these defendants is one of manslaughter, 
involuntary manslaughter, and it involves these propositions: that 
Ernestina Miller came to her death by reason of some gross neglect 
on the part of these defendants, or some of them, with regard to a plain 
duty which rested upon them under the law. Of course, therefore, 
the state must make out, first, that she came to her death; then that 
there was some plain duty upon the defendants, or some of them, and 
that that duty had been grossly neglected, and that out of that neglect 
her death had resulted. 

If the state produces any evidence tending to show all of those 
facts the matter, under our law, is to be decided by the jury, under 
such instructions as the court may give them touching other general 
principles. but if the state fails to offer any evidence tending to prove 
any one of those facts, why, then, there is a question which must first be 
decided by the judges, and their decision, if in favor of the defendants, 
ends the case. 

That Ernestina Miller met her death is a conceded circumstance. 
The next fact to be sought for is a plain duty—evidence of a plain duty 
resting upon these defendants, or some of them, the performance of 
which would have prevented her death. 

These defendants do not ail stand in the same position before the 
court. Some of them stand as concerned only with the operation of 
this trolley road. Others of them stand as concerned with the scheme 
or system under which the operation was to take place. And the sug- 
gestion on the part of the state is that, with regard to each of these 
classes of defendants, there was a plain duty which was grossly 
neglected. 

The first duty suggested is the duty of preparing a system for the 
operation of this trolley road which would prevent, if properly carried on, 
the occurrence of such accidents as resulted in the death of Ernestina 
Miller; and, with regard to the defendants concerned in that matter, 
I have no hesitation in saying that the duty is a plain one. The directors 
of this company, and the executive committee, who, in the intervals 
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between the board meetings, took the place of the directors, had cast 
upon them the plain duty of devising a system which would render 
the travel of the public over this steam railroad safe, if operated; and 
it must also have been a system which plain men, if faithful and careful, 
could operate, and so the lives of the travelling public would be secured. 
They have attempted to perform that duty; they have devised a system, 
and, as I look at it, that system, if operated, is not only reasonably 
safe, but perfectly safe. 

Their system requires that each car that approaches this crossing 
shall be furnished with sand; that the car shall be brought to a stop 
at the beginning of the incline; that it shall proceed slowly, under the 
control of the motorman, down the incline until it reaches a point about 
thirty feet away from the steam railroad, and, in order that it may 
proceed slowly and be able to stop at the designated point, there are 
the brakes and this sand. I see not the slightest reason for doubting 
that if that system be operated by men who are faithful and careful, 
that car would be brought to a stop thirty feet away from the steam 
railroad. I do not see how it can fail; I cannot think of conditions 
that, under the faithful operation of that system, would interfere with 
the stoppage of the car at that point. Then the conductor is to leave 
the car, enter upon the steam railroad, look in both directions, inform 
himself that no train is in sight—and it will be in sight if it is within 
about one thousand feet—and, perceiving that it is not in sight, he is to 
give the signal to the motorman and the motorman is to cross the track. 
If that be faithfully and carefully carried out on the part of those people 
an accident of this sort is not only not to be expected, not probable, but 
it is impossible. This kind of an accident can result only because the 
system is not properly operated. 

Now then, so far as the duty of these defendants with regard 
to the devising of a system is concerned, that seems to me to be the 
end of the inquiry. ‘There was no duty resting upon them to devise 
any particular system, but their duty was to devise some safe system, 
and they have done so. 

It is suggested that the system ought to include a derailing switch. 
Well, it appears that there are two kinds of derailing switches. One 
involves the throwing up of a signal to the railroad train as soon as 
the switch upon the trolley line is closed for the passage of the car. 
Perhaps that would be an additional safeguard. I am not sure of it; 
perhaps it would. 

These defendants, so far as they are chargeable with the devising 
of a system, endeavored through their agent, Mr. David Young, to 
secyre permission from the steam railroad to install that derailing 
switch. They could not do it without the consent of that railroad 
company. The consent was refused. That is out of the question, there- 
fore. The other derailing switch contains the throwing up of no signal 
to the railroad train, and it seems to me to involve some dangers which 
are not attendant upon the present system. In the first place, it must 
be borne in mind that in the management of a trolley road the danger 
of a collision upon a railroad track is not the only danger to be 
considered. The lives cf the people in the trolley car, and their limbs, 
are to some extent in danger whenever the car leaves the track. The 
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lives of other travellers upon the highway, their limbs and their prop- 
erty may be endangered whenever the car leaves the track, and if you 
are to have an open switch, a switch kept constantly open, in the trolley 
lines, so that if the car comes to it without stopping, it will leave the 
track and pass upon the ordinarily travelled portion of the highway, 
you have produced a condition which, to some extent, endangers the 
people upon the car and endangers the travellers upon the highway. 
And this danger is one that constantly exists, it exists with every car; 
it does not exist merely when there is a conjunction of the coming of the 
steam railroad train and the coming of the car, but it exists with every 
car; and it is to be considered. Then there is this additional danger: 
that, under this derailing system, it being agreed that the derailing 
switch must be placed at least a hundred feet away from the crossing, 
the signal to the motorman to cross must be given while he is a hundred 
feet away from the steam railroad track, so that the lapse of time after 
the giving of the signal, when he is a hundred feet away from the point 
of crossing, will be greater than when the signal can be given to him 
when only thirty feet away from the point of crossing, and during that 
time, therefore, there will be an increased danger that the train which is 
to be guarded against may not have been observed by the conductor, 
either because he was somewhat negligent or because it may not have 
come into view, even though he were not negligent; for there are all 
sorts of conditions of the atmosphere. Sometimes a man thinks he 
can see a train a thousand feet away, but because of the haze and mist 
he cannot. Rarely is the condition such that he cannot see the approach 
of a train when it is a hundred feet away and he is stationary, or two 
hundred feet away. 

So that these matters are plainly matters of judgment and doubt- 
ful determination, in my view, and I[ have not the slightest hesitation 
in saying that there cannot rest on these defendants, who are charged 
with devising a system for the management of the trolley road, a plain 
duty to install a derailing switch such as they were permitted, such as 
they had power to install in the present case. If such systems are to be 
installed the legislature must direct them and take the responsibility. 
The defendants may or may not, but it cannot be said that there is 
a plain duty to install any such system; and when, therefore, they devised 
the system which, it seems to me, is perfectly safe if operated by careful 
and faithful men, they did their whole duty in that respect. 

Now, then, we come to the occurrence itself. What was the cause 
of this accident? According to the testimony, it was the failure of the 
motorman to use sand. There cannot be a doubt that if this motorman, 
in addition to his brakes, had discharged the sand upon the tracks, his 
car would have stopped and the accident would have been avoided. 
Now, the fact that he did not use sand is proven. A legitimate infer- 
ence may be drawn from that fact, and if such a legitimate inference 
will point to the omission of a plain duty upon the part of any one 
of these defendants, then, of course, there would be evidence to go to 
the jury upon the question of guilt. But we must remember that at 
all stages of a criminal trial the defendant is surrounded with the pre- 
sumption of innocence, and while reasonable inferences may be drawn 
from circumstances which are proven, those inferences will go no fur- 
ther in the direction of guilt than is reasonably necessary. 
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Now the fact is that the motorman did not use sand. I think it 
might be inferred from that fact that he had not sand upon his car. 
Why may that be inferred? Well, it may be inferred because he had 
some time for deliberation, and he must have perceived that his car was 
in danger of running on in spite of his brake; he must have perceived 
that for several seconds, fifteen or twenty seconds, and it was a plain 
appliance; and I think, therefore, if he had had sand it would be fair 
to say that he would have used it, and if he did not use it it would 
be reasonable to say that he did not have it. But how far back does 
that carry the blame? 

This company, these directors, and this executive committee had 
declared in their rules that it was the duty of two persons to see that 
every car was provided with sand. Those two persons were the motor- 
man and the starter; and if you infer that the car was without sand, 
why then you infer fault in the motorman and the starter, for both 
of them had the duty to provide the sand; but none of these defendants 
is either motorman or starter, and you cannot carry the inference 
beyond that; you cannot infer that sand was not provided, for you have 
carried the inference as far as it is necessary to carry it; and as against 
a presumption of innocence, that is as far as it may be carried in a 
criminal case. 

But then it is said that the track was slippery. But that was a 
normal condition. That was a condition to be expected, and it was 
a condition that had been provided against, for the sand was designed 
to be used on the slippery track. Under ordinary circumstances the 
brake would hold the car. It is impossible to say there was a plain duty 
upon the part of any of these defendants to see that there was no snow 
ever upon the track. When we remember that wagons and people were 
constantly passing and repassing over this track while the snow was 
upon the street, why, we can see, of course, that there necessarily must 
have been occasions when the track would be somewhat covered with 
snow. And the company had provided for that contingency; so that 
none of those things seem to me to be at ail chargeable to any of these 
defendants. 

Now, the other circumstance suggested against the defendants is the 
crowding of the front platform. I am inclined to think that it would bea 
fair question for the jury to determine whether these defendants, even 
the highest of them, were chargeable with knowledge that that platform 
or that the platforms of those cars, were likely to be crowded, and for 
this reason: It had been going on for several months, and the testimony 
in the case is that the company had been so far apprised of the crowd- 
ing of the cars at this place during school hours that they had concluded 
to put on special cars; so that the attention of the company, and, | 
think it might be inferred, the attention of the higher officers of the 
company, was called to the fact that the front platforms of those cars 
were likely to be crowded by these children; and if I could see in the 
evidence anything to indicate that the crowding of that platform had 
been an efficient cause of this accident, I would think that these defend- 
ants must have their cause submitted to the jury. But in my view all 
of the testimony on that subject indicates that the crowding of the plat- 
form did not contribute to the accident. No witness says that the 
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motorman was in the least interfered with in the discharge of his duty. 
All that speak on that subject say that he was not interfered with in 
the discharge of his duty. It is suggested that the evidence of the 
young man, Shapiro, indicates that he was interfered with, but I do not 
think so. All that he says is that the children upon the platform, when 
the situation became dangerous, jostled him, crowded upon him, so 
that he was compelled to jump off the car; but, of course, as soon as 
the danger became apparent to the children on the platform they would 
seek the nearest mode of escape, and it would be strange indeed if they 
had not jostled him, and the wonder is that more than he had not left 
the platform at that moment. But I see nothing in that worth speaking 
of as overcoming the opposing testimony showing non-interference and 
the presumption of innocence. And we also have seen that the motor- 
man actually did operate his brake; the wheels were brought to a stand- 
still. So that all the testimony, I think, as I look at it, shows that the 
crowding of that platform was not a contributing cause to the accident. 

Looking at the whole case, | am unable to put my finger upon a 
single circumstance, established or tending to be established by the 
testimony, out of which any inference of guilt upon the part of any 
of these defendants can be drawn. Hence, I concur in the view of the 
other judges, that the jury ought to be directed in this case to find that 
the defendants are not guilty. 


THE CHIEF JUSTICE. Gentlemen of the Jury: You will have 
observed, of course, from what has been said by the several judges 
who have presided over the trial of this cause, that the duty which you 
have to perform is a mere formal one: to render a verdict in accordance 
with the instructions of the court. The responsibility which attaches 
to that verdict does not rest upon you, but upon the court which directs 
it. In the performance of the duty which the law imposes upon you 
it will be enough if the foreman speaks for the jury and declares the 
verdict as the court has directed. 


A verdict of not guilty was accordingly rendered. 





STATE e. VARNEY. 
(N. J. Supreme Court, J une 8, 1903.) 
Suicide—Criminal offense. 

Error to Court of Quarter Sessions, Essex county. 

Frank H. Carney was convicted of an attempt to commit suicide, 
and brings error. Affirmed. 

Argued February term, 1903, before the Chief Justice and Hen- 
drickson, Pitney and Fort, JJ. 

Messrs. Hampson & Parry for plaintiff in error. 

Mr. Chandler W. Riker and Mr. Louis Hood for the state. 

FORT, J.: The plaintiff in error was convicted in the Essex County 
Quarter Sessions upon an indictment alleging that he “did unlawfully 
administer and cause to be taken by himself into his stomach a deadly 
quantity of a certain deadly poison called ‘turpeth mineral,’ with intent 
himself, then and there, feloniously and of his malice aforethought, to 
kill and murder,” etc. 
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There is but one question in this case: Is it a crime to attempt 
suicide in this state? Section 215 of “An act for the punishment of 
crimes” (Revision of 1898), approved June 14, 1898 (Laws 1898, p. 854), 
enacts as follows: “215. Assaults, batteries, false imprisonments, affrays, 
riots, routs, unlawful assemblies, nuisances, cheats, deceits and all other 
offenses of an indictable nature at common law, and not provided for 
in or by this or some other act of the legislature, shall be misdemeanors, 
and be punished accordingly.” It will thus be seen, as there is no 
independent enactment making attempt at suicide a crime, that whether 
it is a crime in this state will depend upon whether or not it was a crime 
at common law. 

Mr. Bishop, in his New Criminal Law (Vol. 2, Sec. 1187), asks and 
answers the question thus: “If one attempts to commit self-murder 
and fails, is he indictable for a misdemeanor as though the attempt were 
on a third person? There would seem to be no ground for distinguish- 
ing the two cases, or distinguishing the common law of England and 
of our states on this question. And by the common law as administered 
in England this is an indictable misdemeanor.” Self-murder, like any 
other murder, was a common-law felony. I Hale, P. C. 411; 1 East, 
P. C, 219; Rex v. Russell, 1 Moody 356; Bishop’s New Criminal Law, 
Vol. 1, Sec. 511. Attempt at suicide was an indictable offense at com- 
mon law. Regina v. Doody, 6 Cox, Crim. Cases 463; Regina v. Buyers, 
9 Cox, Crim. Cases 247. 

It is contended in the brief of the plaintiff in error that the cases 
just cited to sustain the statement that an attempt at suicide was criminal 
at common law were decided long after this country adopted the common 
law of England, and that by our first constitution it was the common 
law of England as it then existed, and not as declared by subsequent 
decisions, which became the common law of this state. Conceding this 
position to be correct, that does not affect the force of these decisions. 
They hold that it has always been the common law of England that 
one guilty of suicide, or attempt at suicide, was felo de se. That suicide 
was a felony at common law, and that attempts at suicide were likewise 
criminal, is clearly stated, and the authorities fully reviewed, by the 
Supreme court of Massachusetts. Commonwealth v. Mink, 123 Mass. 
422, 25 Am. Rep. 109. In Massachusetts attempts at suicide are not 
punishable, or were not in 1870; but the fact that such attempts were 
criminal at common law is affirmed, and the fact that they are not 
indictable in that commonwealth is placed squarely on the ground that 
the common-law offense has been repealed by implication by their 
statute. Commonwealth v. Dennis, 105 Mass. 162. The reverse is 
the case in this state. Our statute, supra, makes all offenses of an indict- 
able nature at common law, and not otherwise provided for by act of 
the legislature, misdemeanors. Attempt at self-murder is a misdemeanor 
in this state. 

In reaching this result we have not overlooked the dictum of Mr. 
Justice Collins, in Campbell v. Supreme Conclave Heptasophs, 66 N. 
J. Law 274, 49 Atl. 550, 54 L. R. A. 576, wherein he says that since 
1776 neither suicide nor attempts to commit suicide are criminal in 
this state. It will be noticed that the learned Justice does not cite 
or refer to section 215 of our own Crimes act, above quoted. That the 
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forfeiture of estates for crimes against the state was abolished by the 
first constitution in 1776, and is still abolished, does not affect the 
criminal character of the offenses to which the nonforfeiture applies. 
Suicide is none the less criminal because no punishment can be inflicted. 
It may not be indictable because the dead cannot be indicted. If one 
kills another, and then kills himself, is he any less a murderer because 
he cannot be punished? If our statute were like that of Massachusetts, 
which provided that the punishment for attempts should only be one-half 
the penalty inflicted for the offense, then it might be said here, as there, 
that, as there was no punishment for suicide, there could be no indict- 
ment for an attempt unless the legislature had provided punishment 
for it. But our statute makes it a misdemeanor, because a common- 
law offense, and expressly provides the penalty for it as for other mis- 
demeanors. Hence, the reasoning in Commonwealth v. Dennis, supra, 
goes to uphold the indictment in this case, rather than to overthrow it. 
The judgment of the Essex County Quarter Sessions is affirmed. 





MARTIN v. McFALL. 


(N. J. Court of Chancery, July 27, 1903.) 


Labor unions—Boycott.—1. At- union as to the mode oi doing his 
tempts by members of a labor business by persuading or inducing 
union to compel an employer to’ others not to deal with him is un- 
accede to the demands of the lawful, and will be enjoined. 


Suit by Martin against McFall for injunction. Heard on motion to 
dissolve injunction. Denied. 

Mr. B. W. Ellicott for complainant. 

Mr. J. A. Beecher for defendant. 


PITNEY, V. C.: As this case is set for final hearing in the near 
future, I deem it unwise to express any final or definite opinion on the 
questions argued on the order to show cause so far as relates to the 
facts in this case. Some matters, however, seem to be quite well settled: 
First. That all sorts of laborers may lawfully combine and form what 
are known as “labor unions,” for their mutual benefit, and that they 
may use all lawful means to promote their own interests, being careful 
in so doing not to infringe on the rights of others. Second. One lawful 
means to that end is the refusal to work on the terms offered by the 
employer. Third. An unlawful means is to hinder or prevent others 
from working for an employer on such terms as they shall see fit. 
Fourth. One means of such hindering and preventing is in various 
ways to render it either difficult or uncomfortable for such willing work- 
men so to work. This is unlawful. Fifth. Another unlawful means in 
common use, to hinder or prevent willing employees in working and 
to compel employers to accede to terms which they would not other- 
wise adopt, is the boycott in its various forms. This, in whatever form 
it assumes, is unlawful. 

Applying these principles to the present case, it is unlawful for 
the defendant to attempt to induce or compel complainant to adopt a 
particular mode of doing his business by persuading or inducing other 
persons not to deal with him. It is unlawful by such means to punish 
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him for refusing to accede, in respect to the conduct of his business, 
to the demands of the union. McFall denies that he has done, or intends 
doing, anything of the kind. The affidavits on the subject are contra- 
dictory, and, in view of the well-known fact that the boycott, such as 
that against which the bill is aimed, is one of the most usual, and, in fact, 
almost the only, means by which the defendants can enforce their 
demands, I cannot say that complainant is in no danger of being 
injured. Besides, if McFall and his agents, etc., do not intend to do the 
things forbidden by the restraining order, then the order will do them 
no harm. It does not operate to hinder or delay any work or business 
enterprise, nor, according to my present view, does it infringe upon the 
liberty of the individual. 

The restraint will be continued until final argument; costs to abide 
the event of the suit. 





BARTON v. HARKER. 


(N. J. Supreme Court, June 8, 1903.) 
Judgment—Setting aside—Fail- fendant’s counsel, and on the last 





ure to make defense.—1. Defend- 
ant’s counsel, on cross-examina- 
tion, referred to the defense to be 
offered, but defendant’s claims 
were not admitted, and credits 
claimed by him were not produced 
by way of evidence, and after the 
close of plaintiff's case a day was 
fixed to go on with defendant’s 


day fixed defendant’s counsel tele- 
graphed him not to attend, so that 
he did not do so and the case was 
closed without his defense being 
considered. Held, that defendant 
was entitled to have the judgment 
set aside and be given an oppor- 
tunity to make his defense, on the 
ground that he had been misled 


case. The case was put off a num-__ by his counsel. 
ber of times at the request of de- 


Action by Charles Barton against Story R. Harker, in which there 
was judgment fer plaintiff. On rule to show cause why the judgment 
should not be set aside. Rule made absolute. 


Argued February term, 1903, before Van Syckel and Garretson, JJ. 
Mr. H. H. Wainwright for plaintiff, 
Mr. Scott Scammell for defendant. 


PER CURIAM: This is a rule to show cause, obtained by the 
defendant, why a judgment entered upon the report of a referee should 
not be set aside upon the ground that the defendant was prevented 
from presenting his defense. 

It appeared in the evidence taken on the rule that several hearings 
of the case were had, and the defendant’s counsel, in his cross-examina- 
tion of witnesses, by his questions referred to the defense to be offered, 
but his claims were not admitted, and the credits of the defendant were 
not produced in the way of evidence. After the plaintiff's case closed 
a day was fixed to go on with the defendant’s case. The case was put 
off a number of times at the request of the counsel of the defendant, 
and upon the last day fixed, and of which the defendant had notice when 
the referee closed the case, the defendant’s counsel telegraphed his client 
not to attend, and in obedience to that telegram the defendant did not 
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attend, and the case was closed and the report made without the 
defense being considered. As the defendant seems to have been misled 
by his counsel, he should have an opportunity to put in his defense. 

The rule to show cause will be made absolute; the costs, however, 
to be paid by the defendant, and the judgment to stand as security to 
the plaintiff until the final determination of the cause. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Street railroads—Injury to passenger—Nonsuit.—1. A motion to 
nonsuit having been based solely upon the ground of contributory negli- 
gence, the question of the absence of evidence of negligence 
on the part of the defendant is not open for consideration upon 
error. 2. Plaintiff, while seated in a street car with his arm rest- 
ing upon the frame of an open window, was injured in a collision be- 
tween the car and a part of the load of a passing wagon which over- 
hung the side of the wagon and struck the plaintiff's arm. The trial 
judge instructed the jury, in substance, that, if any part of the plaintiff's 
arm protruded beyond the line of the car, and but for this fact he would 
not have been injured, then the plaintiff had failed to establish negli- 
gence on the part of the defendant company, and the verdict must be 
in favor of the defendant. Held unnecessary for the judge to go further, 
and charge the jury that the position suggested for the plaintiff's arm 
evidenced negligence on his part. Zeliff v. North Jersey St. Ry. Co. 
(Mr. Chauncey H. Beasley for plaintiff in error. Mr. Samuel Kalisch 
for defendant in error). Argued before Gummere, C. J., and Hendrick- 
son and Pitney, JJ. Opinion by PITNEY, J., June 8, 1908. 


Wilful trespass—Action before justice—Jurisdiction.—1. An action 
brought before a justice of the peace under “An act to prevent willful 
trespassing upon lands” (Gen. St., p. 3682) proceeds according to the 
provisions of the act constituting courts for the trial of small causes 
(Gen. St., p. 1870), and in such an action the defendant may plead title 
as provided in section 25 of the last-mentioned act. 2. The plea filed 
in this cause is not such as to oust the justice of his jurisdiction. Garcin 
v. Koberts. (Mr. Samuel M. Roberts, pro se. Mr. Franklin C. Wool- 
man for respondent). Argued before Garrison and Garretson, JJ. Op- 
inion by GARRETSON, J., June 8, 1903. 


Jurisdiction—Suit for penalty—Certiorari—1. The court for the 
trial of small causes has jurisdiction of a suit for a penalty under chap- 
ter 210 of the Laws of 1902 (P. L. 1902, p. 661), and a writ of certiorari 
will not lie to remove the proceedings before final judgment. Woolley 
v. Bell (two cases). (Mr. Aaron E. Johnston for prosecutor. Mr. Lu- 
ther Shafer for defendant). Argued before Dixon, Garrison and 
Swayze, JJ. Opinion by SWAYZE, J., June 8, 1903. 


Pleading—State of demand—Appeal from district court—1. A fail- 
ure to object to a formal and amendable defect in the state of demand 
before the district court is a waiver of the objection. 2. This court will 
not reverse a finding of fact by the district court which is supported by 
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evidence. S. B. Ellis Co. v. Eyth. (Messrs. Potts, Midlige & Higgins 
for appellant. Messrs. Carrick & Wortendyke for appellee). Argued 
before Dixon, Garrison and Swayze, JJ. Opinion by SWAYZE, J., 
June 8, 1903. 


New trial—Second verdict—Insufficiency of evidence.—1. In this 
state there is no statute, or rule established by decisions, limiting the 
number of times the court may set aside a verdict and grant a new trial 
because the verdict is against the weight of the evidence, yet a second 
concurring verdict upon the same state of facts or slightly varying evi- 
dence should cause the court to hesitate before granting a third trial. 2. 
When a second verdict may be set aside and a new trial granted. Brown 
v. Paterson Parchment Paper Co. (Mr. William W. Watson for plain- 
tiff. Mr. John B, Humphreys for defendant). Argued before the Chief 
Justice and Pitney and Fort, JJ. Opinion by FORT, J., June 8, 1903. 


Mechanic’s lien—Enforcement—Defenses.—1. An owner sued by a 
workman or materialman on a notice and demand of payment, under 
the third section of the mechanics’ lien law (Gen. St., p. 2073), may 
plead that there was due at the time of the service of the notice by 
the claimant ‘‘a sum less than the amount claimed in said notice and 
demand.” Such a plea is not demurrable. 2. The fact that the declara- 
tion recites that after the notice and demand, and before commencing 
the suit, the claimant had obtained a judgment against the contractor 
for the amount claimed, does not defeat such a plea. Such a statement 
in the declaration is surplusage, being merely a statement of the plain- 
tiffs evidence. 3. A judgment by a claimant against the contractor is 
not conclusive upon the owner. It may be offered as evidence of the 
amount due, but it will not prevent the owner from showing the truth 
to be that the claim made is knowingly excessive, to the knowledge of 
the claimant. 4. The conclusion here reached we think to be in con- 
formity with the principles declared in Reeve v. Elmendorf, 38 N. J. 
Law 125, and Camden Ironworks v. City of Camden (N. J. Err. & App.), 
52 Atl. 477. Taylor v. Wahl. (Mr. G. A. Bourgeois for plaintiff. 
Messrs. Thompson & Cole for defendant). Argued before the Chief Jus- 
tice and Hendrickson, Pitney and Fort, JJ. Opinion by FORT, J., 
June &, 1903. 


Constitutional law—Regulating practice of dentistry—Police power. 
—1. The act entitled “An act to regulate the practice of dentistry in 
the state of New Jersey, and to repeal certain acts now relating to the 
same,’ approved March 17, 1898, P. L. 1898, p. 119, coupled with the 
previous legislation on the subject, is not unconstitutional. 2. The act 
does not impair vested rights, nor is it in its criminal provisions an ex 
post facto law. 3. A calling, business or profession chosen and foliowed 
is property. The legislature cannot destroy it by statute without pro- 
viding for compensation, any more than it can authorize the taking of 
real estate for a public use except upon compensation. 4. The act of 
March 17, 1898, is not an act taking or destroying property, but is a 
reasonable regulation of the practice of dentistry in this state. 5. It is 
within the power of the state, under the police power, to impose by 
statute reasonable restrictions as to registration and the obtaining of a 
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certificate of authority to engage in the practice of dentistry, and to 
make it a misdemeanor for a person to practice without first obtaining 
such certificate. State v. Chapman. (Mr. Wheaton Berault and Mr. 
Howard Carrow for plaintiff in error. Mr. J. Hampton Fithian and 
Mr. Halsey M. Barrett for the state). Argued before the Chief Justice 
and Van Syckel, Pitney and Fort, JJ. Opinion by FORT, J., June 
8, 1903. 


Married women—Enticing away husband—Right of action.—l. A 
married woman could not, at the common law, maintain an action for 
enticing away the husband and for the alienation of his affections. 2. 
Nor is such a right of action conferred upon a married woman in this 
state under the married woman’s act (Gen. St., p. 2012), or under the 
twenty-fourth section of the practice act (Gen. St., p. 2536). 3. The 
demurrer to a declaration setting forth such a cause of action in this case 
was sustained. Hodge v. Wetzler. (Mr. Warren Dixon for plaintiff. 
Messrs. Corbin & Corbin for defendant). Argued before Gummere, C. 
J., and Fort, Pitney and Hendrickson, JJ. Opinion by HENDRICK- 
SON, J., June 8, 1903. 


Summary proceedings—Record of conviction.—1. In summary pro- 
ceedings, the record of conviction must show with precision of what 
offense the accused was convicted. Asbury Park v. Layton; Same v. 
Martner. (Mr. R. V. Lawrence for prosecutor. Mr. John H. Hawkins 
for defendants). Argued before Garrison, Swayze and Dixon, JJ. “Opin- 
ion by DIXON, J., June 8, 1903. 


Married woman—Action against husband—1. A married woman 
living apart from her husband under a decree of divorce a mensa et 
thoro is not enabled by our statutes to maintain an action at law against 
her husband. Drum v. Drum. (Mr. John F. Brown for appellants. 
Mr. P. H. Gilhooly for respondent). Argued before Garrison, Swayze 
and Dixon, JJ. Opinion by DIXON, J., June 8, 1903. 


Certiorari—Ordinance—Violation—Jurisdiction .of justice—Right 
to jury trial—1. The validity of an ordinance affecting the general pub- 
lic cannot be challenged by certiorari unless the prosecutor shows some 
injury peculiar to himself. 2. In a prosecution for violating an ordi- 
nance, certiorari will not be allowed before final decision in the court 
below. It is not within the exception to the rule stated in Hoxsey v. 
Paterson, 39 N. J. Law 489. 3. When authority is given to prosecute 
a suit before a justice of the peace to recover a penalty for violating an 
ordinance, it is regarded as a civil suit in a justice’s court unless a con- 
trary intention is indicated in the statute. In such case the remedy is 
by appeal to the common pleas. 4. Where the punishment prescribed 
for violating the ordinance is imprisonment to be imposed by a justice 
of the peace, the suit is in the nature of a criminal proceeding before 
the justice, and is not a civil suit in the small-cause court. 5. The crim- 
inal prosecution before the justice is a summary proceeding, which may 
be tried without a jury, as it was before the Constitution of 1844 was 
adopted. 6. The question does not arise whether a jury may be de- 
manded when the penalty exceeds $16. Unger v. Inhabitants of Fan- 
wood Tp. (Messrs. Reed & Coddington for prosecutor. Messrs. Cod- 
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dington & Swackhamer for defendant). Argued before Van Syckel and 
Garretson, JJ. Opinion by VAN SYCKEL, J., June 8, 1908. 


Judgment—Stay of entry—Equitable powers.—1. The equitable con- 
trol of the court over its own proceedings, judgments and 
process enables the court to stay entry and execution of judgment upon 
a verdict recovered by the plaintiff, in an action upon contract, until the 
plaintiff does equity by remitting the amount of a liquidated credit ad- 
mittedly due to the defendant, and entered upon the bill of particulars 
annexed to the declaration, where, by inadvertence at the trial, the 
credit was not called to the attention of the court or jury, and so did 
not enter into the consideration of the jury in the making up of the 
verdict. Johnston v. Bowers. (Mr. S. D. Oliphant, jr., for plaintiff. 
Mr. John Sykes for defendant). Argued before Gummere, C. J., and 
Fort, Hendrickson and Pitney, JJ. Opinion by PITNEY, J., June 
8, 1903. 
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three years. Governor Abbett 








STATE NOTES. _ 


Governor Murphy’s secretary, 
Mr. John L. Swayze, formerly prac- 
ticing in Newton, is now confined 
at his home, in Trenton, with 
typhoid fever. He had just return- 
ed from his vacation. 

Mr. Justice Dixon, Mr. Justice 
Fort and Attorney General McCar- 
ter were guests of Mr. Uzal H. 
McCarter, president of the Fidelity 
Trust Company, of Newark, on his 
steam yacht, the Susquehanna, 
August 27, 1903, viewing the yacht 
race. 

Mr. Wayne Dumont, of the Pat- 
erson Bar, spent his vacation on 
the Great Lakes and in Canada. 

Ex-Judge Charles Morris, of 
Long Branch, sergeant-at-arms of 
the Monmouth county courts, was 
stricken with apoplexy on August 
26 while returning from a fishing 
trip at Bay Shore, Long Island, 
and died in the Jersey City Hos- 
pital. He was fifty years old. On 
reaching his majority, he took an 
active part in politics, and was 
elected township clerk. He was 
township collector for six years, 
and served as a member of the 
Long Branch Commission for 





appointed him one of the lay judges 
of the Monmouth county courts, 
which office he held until lay judges 
were abolished in New Jersey. He 
was a member of the Oceanic Fire 
Company, an exempt fireman, a 
member of the Royal Arcanum and 
the Ancient Order of United 
Workmen. Captain Morris was 
identified with the National Guard, 
being captain of a company. 

Mr. Eli H. Chandler, of Atlantic 
City, attended the annual session of 
the Commercial Law League of 
America, which met in Macanack 
Island. Mr. Chandler was ap- 
pointed a member of the League’s 
executive committee. 

Mr. Michael T. Barrett, of New- 
ark, on his return from a trip 
abroad, was presented with a hand- 
some office chair by the directors 
of the Belleville Building and 
Loan Association, of which he is 
solicitor, 

The corner-stone of Newark’s 

2,500,000 municipal building was 
laid August 6. The ceremonies 
were in charge of the Grand Lodge 
of New Jersey, F. and A. M. 


Thousands of citizens, including 
nearly all the public officials and 
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representative men and women, 
filled the square when Judge Kirk- 
patrick delivered the opening ad- 
dress. This was followed by the 
ceremonies prescribed in the ritual. 
The implements used were of ster- 
ling silver. Before the stone was 
laid prayer was offered by the Rev. 
Dr. David R. Frazer, pastor of the 
First Presbyterian Church. Mayor 
Doremus delivered an_ historical 
address. The benediction was pro- 
nounced by Rabbi Joseph Leucht, 
and afterward a banquet was serv- 
ed, at which speeches were made 
by Judge Kirkpatrick, Mayor 
Doremus, Mr. W. Holt Apgar, of 
Trenton, and others. 

Mr. James B, Dill and his party 
reached Rangeley Lakes, Maine, 
after a five hundred miles trip by 
automobiles, without accident. 
One of our exchanges says of the 
tour: “There was no attempt at 
making time, and Mr, Dill’s ob- 
ject was purely pleasure, but the 
lesson of his trip must be of value 
to automobilists. He had to run 
his cars over some of the roughest 
apologies for roads that the coun- 
try can produce. In New Hamp- 
shire he found almost impassable 
hills, and in the Maine woods the 
roads were little better than log- 
ging tracks. All kinds of stress of 
weather were encountered, includ- 
ing rain and snow storms, but the 
mishaps were remarkably few, and 
the trip was eminently successful.” 


AMERICAN BAR ASSOCIATION 
MEETING. 

The annual convention of the 
American Bar Association opened 
at the Homestead Hotel, Hot 
Springs, Virginia, August 26, and 
adjourned August 28. About two 
hundred lawyers were in attend- 
ance. The Virginia Bar Associa- 
tion held its annual convention at 
the same place and had adjourned 
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the day before. A committee of 
twenty-five members of the State 
Association reconvened to wel- 
come the members of the national 
body. 

Mr. Charles F. Libbey, of Maine, 
called the convention to order, and 
presented Mr. Francis Rawle, of 
Philadelphia, president of the asso- 


ciation. The president in turn in- 
troduced Mr. Allen Caperton 
jraxton, of Staunton, Virginia, 


who delivered the address of wel- 
come as the representative of the 
Virginia Bar Association. Presi- 
dent Rawle spoke briefly in reply 
to Mr. Braxton’s address, and then 
delivered his annual address, re- 
viewing national and state legisla- 
tion during the last year. Con- 
cerning the law’s delays, he said: 

“An act has been passed in New 
Jersey which apparently tends to 
increase the law’s delays, and 
which, as far as I know, is novel 
in practice. It provides that the 
Supreme court, or any justice 
thereof, may, at the instance of any 
person indicted, before trial, re- 
move into that court any indict- 
ment. If the court shall deter- 
mine that the indictment is not suf- 
ficient in law the person so indicted 
shall be discharged and all other 
proceedings therein cease. If the 
court shall determine that the 
indictment is sufficient in law, the 
case proceeds as if the indictment 
had not been removed. 

“In Pennsylvania, where a de- 
fendant has been convicted of mur- 
der in the first degree, he may 
petition the Supreme court, sup- 
ported by after-discovery evidence, 
and, if that court is of opinion that 
there is substantial doubt as to 
guilt, it may grant a rule for a new 
trial and direct the trial court to 
hear the rule. If the trial court 
deem the ground insufficient, the 
judgment shall stand; but if the 
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trial court is of opinion that a new 
trial shall be granted the prisoner 
may bring this opinion, with the 
evidence, before the Supreme 
court, which, if it concur with the 
trial court, may make the rule for 
a new trial absolute, whereupon the 
case shall proceed as if a new trial 
had been granted at the instance 
of the prisoner during the term. 

“These may be considered as acts 
passed for the purpose of delaying 
the administration of criminal jus- 
tice and of bringing it into dis- 
repute. They are contrary to the 
traditions of the common law, and, 
I believe, to the best judgment of 
the profession. In this connection 
an able jurist, Judge Brewer, has 
said: ‘In criminal cases there 
should be no appeal. I say it with 
reluctance, but the truth is that you 
may trust a jury to do justice to 
the accused with more safety than 
you can an appellate court to secure 
protection to the public by the 
speedy punishment of a criminal. 
To guard against any possible 
wrong to an accused, a board of 
review and pardons might be 
created, with power to set aside a 
conviction or reduce the punish- 
ment, if, on the full record, it ap- 
pears not that a technical error has 
been committed, but that the de- 
fendant is not guilty or has been 
excessively punished.’ ” 

The annual address and papers 
were read on the first and second 
days; reports of the standing and 
special committees were presented 
on the second day, and the elec- 
tion of officers on the third and last 
day of the convention. 

The Committee on Law Re- 
porting and Digesting reported 
the following resolution, which 


was lost by a decided vote: 
“Resolved, That in the opinion 

of the association, it is important 

that the rapid increase in the num- 
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ber and volume of reported cases 
in the United States should be 
checked; that it is not desirable 
that opinions should be published 
which discuss merely questions of 
fact, or which reaffirm, without 
modification, some obviously well 
settled principles of law; that the 
judges should consider and decide 
which of the opinions are not for 
publication, having in view the true 
purpose of reporting and the rapid 
increase of our reports, and that 
the reporters should respect this 
decision and use further discretion 
of their own in omitting cases of 
no value in the illustration or de- 
velopment of legal principles.” 

Another report was that of the 
Committee on Patent, Trade Mark 
and Copyright Law, recommend- 
ing the establishment of a Court of 
Patent Appeals to Congress for 
the determination of patent trade 
mark and copyright cases, having 
jurisdiction of all appeals and writs 
of error in those cases, its decisions 
to be final, subject only to such 
power of review by the Supreme 
court as shall be necessary to pre- 
serve the jurisdiction, 

The draft of a bill for the crea- 
tion of the court accompanied the 
report. The bill provides for a 
court of seven judges, the chief 
justice to be appointed by the 
President from among the circuit 
judges, the chief justice of the 
Supreme court of appeals to desig- 
nate the other six from among the 
judges of the United States Circuit 
courts. The chief justice of the 
court is to receive a salary of $12,- 
000 a year and associate judges 
$11,500 a year. The proposition 
occasioned considerable debate. 

The officers elected were: Mr. 
James Hagerman, Missouri, Pres- 
ident; Mr. John Hinkley, Mary- 
land, Secretary; Mr. Fred E, Wad- 
hall, New York, Treasurer. 
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The new members of the Exec- 
utive Committee are: Mr. Francis 
Rawle, Philadelphia; Mr. P. W. 
Meldrin, Georgia; Mr. Platt Rog- 
ers, Colorado; Mr. M. F. Dickin- 
son, Massachusetts; Mr. Theodore 
S. Garnett, Virginia; Mr. W. P. 
Breen, Indiana, and Mr. Everett P. 
Wheeler, of New York. 

A reception was tendered the 
visitors on the afternoon of the 
26th by the Virginia State Bar 
Association, and the annual dinner 
by the association was given on 
Friday evening, August 28. 


COST OF OUR STATE REPORTS. 
Editor of the Journal : 

Sir: Our New Jersey reports cost 
too much and are published too 
long after the decisions reported 
therein are rendered. The Pennsyl- 
vania state reports are sold at $1.50 
per volume, while $3.10 per volume 
is charged for the New Jersey re- 
ports, and for this there seems to 
be no reason except it be to give 
a good profit to the reporters and 
the publishers. Why should not 
the state publish and sell them at 
cost? The decisions of our courts 
are as important to our citizens as 
are our statutes. The latter are 
published freely, and the former 
are sold at a handsome profit. The 
state has established the courts be- 
cause it is desirable that the law 
shall be interpreted and enforced 
by competent, impartial tribunals. 
It is equally important that the 
decisions of the courts should be 
promptly known to enable the law 
so declared to be obeyed. If the 
people are not to have the reports 
as freely as they have the statutes 
they at least should have them at 
their actual cost, with no added 
profit, which should furnish them 
at little more than the cost of the 
Pennsylvania reports. 

Such state publication should 
also correct the other evil, the 
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tardiness with which the reports 
are printed. Dickinson’s Chancery 
Report, volume 18, was published 
about the middle of April, 1903, 
while the latest decisions in # are 
those of the May term, 1902, of 
the Court of Chancery. Vroom’s 
Law Report, volume 38, was pub- 
lished about February 1, 1903, and 
the latest cases reported in it are 
those of the March term, 1902, of 
the Court of Errors. Thus it is 
that one is not able to know from 
the regular reports of New Jersey 
what the decisions of its courts are 
until a year or more after they 
have been rendered. In Pennsyl- 
vania, volume 202, State Reports, 
published in November, 1902, re- 
ports the cases of the May term of 
the same year. In New York, vol- 
ume 77, Appellate Division, pub- 
lished in May, 1903, contains de- 
cisions of the December term, 1902. 
The Atlantic Reporter, which 
some New Jersey lawyers have 
substituted for the regular reports, 
and others taken in addition there- 
to, publishes the decisions of the 
courts of New Jersey and other 
states within a few weeks after their 
delivery. 

No good reason can be given for 
the high price of the New Jersey 
reports, nor for the great delay in 
their publication. 

A statute was introduced in the 
legislature of 1902 providing for a 
quick publication of the decisions 
of the courts of this state and for 
their free distribution, but its pas- 
sage was prevented by, it is under- 
stood, the reporters and the pub- 
lishers. The prompt publishing of 
the decisions of our courts by the 
state at cost may well claim the 
attention of our State Bar Associa- 
tion. 


A LAWYER. 
Camden, N. J., August 13, 1903. 














THE 


EARLY CRIMINAL LAW IN NEW 
JERSEY. 


In a letter to the New York 
“Tribune” of August 31, on the 
general subject of murders and 
mobs, Mr. William Nelson, of Pat- 
erson, held up New Jersey as a 
model. He said: 

“But some suggestions have 
been made in the recent discussion 
which cause me to wonder that 
none of the apologists for mob 
murder have cited the example of 
New Jersey. They argue for a 
speedy trial, and one that will avoid 
the annoyance and inconvenience 
of the usual processes of law for 
determining the guilt or innocence 
of a human being, as well as one 
that will sanction torture and other 
inhuman punishments. The early 
laws of New Jersey furnish just the 
precedent that ought to suit their 
case. When the province was 
cursed with the barbarism of slav- 
ery there were frequent rumors of 
threatened uprising of the slaves, 
as has always been the case in com- 
munities having a servile popula- 
tion, from the days of Rome to the 
present. Of course, these fears 
never were realized, but under the 
spur of some unusual incident look- 
ing in that direction the legislature 
enacted a law providing that, in 
the case of a slave who murdered 
his master or mistress, by poison or 
otherwise, or who struck or com- 
mitted other violence upon the 
person of any member of the mas- 
ter’s family, a complaint might be 
made forthwith to any justice of the 
peace, who could thereupon sum- 
mon three freeholders of the pre- 
cinct, and thereupon the justice and 
the said freeholders might try the 
accused, and if they found him 
guilty could sentence him to any 
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punishment they might choose. 
In some cases death by burning 
was actually imposed, but there was 
no torture or mutilating tolerated. 
To the credit of the province be it 
said there were few such cases. 
Nor is there a single instance on 
record where a woman was found 
so lost to all sense of decency as 
to take part in such execution, no 
matter what her provocation. It 
may be added as a touch of frugal 
realism that the master of any slave 
who was so burned to death was 
obliged to pay for the firewood. 
This burning at the stake was so 
revolting to all decent public sen- 
timent in New Jersey that it was 
seldom resorted to, hanging being 
the usual method of punishment. 
This shocking statute was not per- 
mitted to remain on the books for 
many years, but was repealed, hav- 
ing been found inconvenient, 
quaintly says the repealer. Then 
even the slave was placed on pre- 
cisely the same footing as the free 
man, white or black, and required 
to be indicted and tried by a jury 
of the land, and subjected to the 
same penalties as other men. The 
results have justified the change to 
the human system. 

“It may shock some people to 
learn that the extreme penaity im- 
posed by law in New Jersey for 
the crime euphemistically called 
criminal assault is fifteen years’ im- 
prisonment at hard labor in the 
state prison. This penalty has 
been fixed not as a reparation to 
the woman—what penalty could do 
that?—but for the reformation of 
the criminal and the protection of 
society. The crime is so rare that 
many lawyers and most jurors are 
incredulous, and require the strong- 
est kind of evidence in proof of its 
commission. But when a man is 
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tried for it in our courts the public 
are usually excluded from the court 
room, and if the accused is found 
guilty the punishment is swift and 
sure. Penologists regard this as 
far more effective in deterring 
others from committing such of- 
fenses than the more spectacular 
and fiendish plan of burning the 
accused at the stake, with all sorts 
of revolting tortures, without even 
a pretence of a trial * * * 
Let wise men and humane men 
and Christian men and patriots be- 
gin anew the slow and painful task 
of educating the barbarous com- 
munities in our broad land into a 
knowledge of decency and right- 
eousness and fair dealing as be- 
tween man and man, and in the 
course of a century or so we may 
hope to see them attain to that de- 
gree of sweetness and light and 
sane dealing with crime and crim- 
inals to which New Jersey attained 
more than a century and a quarter 
ago.” 





A REFLECTION ON THE JUDGE. 


In an address before the Virginia 
State Bar Association James P. 
Harrison, of the Danville Bar, told 
this story of an eminent judge in 
Virginia, who sat on the Bench 
with his feet up before him, show- 
ing his soles to counsel and audi- 
ence: “The defense had offered a 
little negro as a witness for their 
client, and the commonwealth’s 
attorney challenged the witness as 
too young to testify. When the 
pickaninny had been sworn on the 
Holy Evangelists he was asked by 
the commonwealth’s attorney what 
he had done. ‘I swared,’ said he. 

“*And what will happen to you 
now if you tell a lie?’ the lawyer 
roared. 

“ “My mammy, she’ll whip me.’ 

“Ts that all? insinuated the de- 
fendant’s attorney. 


“ “No, sah. De debble, he'll get 
me.’ 

“And then the judge took his 
feet down, and, leaning over the 
Bench with menacing finger, said, 
‘Yes, and I'll get you, too, sir!’ 

“When quick as a flash came the 
boy’s ready reply, ‘Boss, dat’s jess 
what I done said.’ ” 





OBITUARY. 


MR. CHARLES K. CHAMBERS, 


Mr. Charles K. Chambers, of 
Mount Holly, lost his life in the 
surf at Seaside Park on August 10, 
while endeavoring to assist Mrs. 
Thacher, of Philadelphia, one of 
the party with which he was bath- 
ing. Before he had gone far Mrs. 
Thacher called to him that she 
was safe and that he need not 
come, but Mr. Chambers was seen 
to throw up his arms and disap- 
pear. He did not rise to the sur- 
face again. Everything possible 
was done to locate the unfortunate 
man, while assistance was sum- 
moned from farther down the 
beach; but it was at least fifteen 
minutes before the body reappeared 
close to the water’s edge, carried 
there by the heavy breakers. Will- 
ing hands labored heroically to ef- 
fect resuscitation, but after more 
than two hours of unceasing work 
the physicians, who from the first 
had been fearful of the worst, were 
forced to abandon their efforts and 
to pronounce Mr. Chambers dead. 
During their efforts to revive Mr. 
Chambers less than a pint of water 
came from the body, showing that 
the lungs were not filled and that 
death had probably been from 
heart failure rather than from 
drowning. His attending physi- 
cian in Mount Holly states that he 
had no organic affection of the 
heart, and it is believed that going 
into the water while rather warm 
had affected his heart so that when 








288 ' ‘SHE NEW JERSEY LAW JOURNAL. 


the perilous position of his com- 
panion and himself dawned upon 
him while struggling in the waves, 
heart failure resulted and death was 
inevitable, 

Mr. Chambers was born on a 
farm near Mount Holly, October 
18, 1866, and was educated at the 
near-by district school, then at the 
Mount Holly Academy and later 
at the South Jersey Institute at 
Bridgeton, where he prepared for 
college and graduated. Entering 
the class of 1888 at Brown Univer- 
sity he completed his studies, grad- 
uating with his class. He took up 
the study of law in the office of 
the late Mark R. Sooy, was ad- 
mitted to the Bar in 1891 and en- 
tered upon the practice of law in 
Mount Holly. Three years later 
he was admitted as a counsellor, 
and since that time has had much 
business before the higher courts. 
He took an active interest in all 
public matters and was identified 
with every movement for the pub- 
lic good. He was a charter mem- 
ber of the Mount Holly Lodge of 
Elks and also a member of Mount 
Holly Lodge, No. 14, F. and A. M. 
Several years ago he was elected 
a director of the Farmers’ National 
Bank and was also made counsel, 
which position he held at the time 
of his death. 

Mr. Chambers’ untimely death 
removes a useful public man. His 
fidelity to clients and his ability 
and industry had built up for hima 
large and lucrative practice. For 
years he had been solicitor of the 
Board of Freeholders, while his 
work for numerous corporations 
had won for him an enviable repu- 
tation. He was the personification 
of integrity and uprightness, and 
the future loomed up bright before 
him. He was active in politics and 
for a number of years had been 
secretary of the Republican County 


Executive Committee. He was 
counsel for Northampton and a 
number of other townships. Sev- 
eral years ago he was offered, and 
declined, the appointment to be 
Assistant United States Attorney 
General. 

He leaves a widow, the daughter 
of Walter A. Barrows of the 
Mount Holly Bar, and two daugh- 
ters. 

The funeral services were held 
on August 14, and were attended 
by several hundred of his friends. 


LAUGHED IT OFF. 


The late Counsellor Nolan, 
whose imposing figure, rich brogue 
and ready wit were long the joy 
of the courts of justice, could take 
more liberties with the Bench and 
escape unscathed than any other 
member of the Bar. On one oc- 
casion, at a trial at which he was 
one of the counsel, when the court 
adjourned for lunch the clerk an- 
nounced that the case would be 
called again promptly at 1 o'clock. 

When the court reconvened at 
that hour every one was in place 
except Nolan, and everything was 
at a standstill, to the evident irrita- 
tion of the court and the annoy- 
ance of others concerned in the 
case. 

At 1.15 o’clock in walked the 
counsellor, smiling and debonair, 
when the judge, drawing his watch 
from his pocket, said: 

“Counsellor, you have delayed 
the business of this court just fif- 
teen minutes.” 

To which the counsellor replied: 

“Well, it may be as you say, your 
Honor, but you know you can 
never depend on them Water- 
burys.” 

The judge joined in the general 
laugh that followed, the counsellor 
took his seat, and the incident was 
closed.— Exchange. 











